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Entry and search of yachts by Customs officers 
 
 

1. Why search a yacht ? 
 
Spot inspections and searches of yachts can be a very lucrative activity for the French 
Customs Authorities, especially for VAT unpaid yachts, to check whether their use in reality 
complies with the rules applicable to their declared status. 
 

• Pleasure yachts cruising in EU waters under the temporary importation status:  
 
This status is available only for a limited stay in EU waters (18 months maximum) and is 
subject to the condition that both the owner and the main user (if the yacht is owned by a 
company) are non-EU residents.  In order to find out who this “main user” is, it is tempting 
for Customs officers to board the yacht in order check his identity. French Customs officers 
will look for signs especially in the master cabin, eg. photos of the main user and his family 
displayed in the cabin, wardrobes and drawers filled with his clothes, letters addressed to the 
main user c/o the yacht. This type of evidence is often conclusive as to the identity of the 
main user/occupier of the yacht - in other words, of the actual owner. If this main user in fact 
resides in the EU, then the Customs authorities may find that the temporary importation rules 
have been breached and claim VAT on the actual value of the yacht.  

 
• For commercial yachts:  

 
An inspection and search on board might provide evidence to the French Customs officers 
that the declared chartering activity is not genuine, eg. the charterers are always the same etc.  

 
This is why spot checks on yachts by Customs officers have significantly increased over the 
last few years.  
 
 

2. What are the applicable rules?  
 
A Customs officer’s right to enter and search residential premises is governed by strict rules. 
Article 64 of the Customs Code provides that a customs officer must first obtain an order 
issued by the “Juge des libertés et de la détention” (a judge with powers of liberty and 
detention) authorizing him to enter residential premises (except if he sees a crime in the 
course of being committed). The order will be granted if the customs officer can show that 
there is presumed or suspected fraudulent activity in those premises. Throughout the visit the 
customs officer must be accompanied by a police officer.  
 
Searches of vessels are subject to a different regime. Articles 60 to 63 of the Customs Code 
allow Customs officers to go aboard a vessel without first obtaining an order from the Judge. 
However these articles come under section 1 of the Code which is entitled “Right to search 
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cargos, means of transport and persons” which seems to suggest that they apply only to cargo 
ships and therefore not to yachts.  
 
On this point the position of the French Supreme Court (Cour de Cassation), even as we 
speak, is still ambiguous:  
 

- In the case “Wapiti of the Seas” (Cass.Com. 12 February 2012) the commercial 
chamber of the Cour de Cassation held that a yacht must be treated as a residence 
since the crew members and passenger live permanently aboard. The Court therefore 
found that the entry and search of the yacht by Customs officers without an order by 
the Juge des libertés under article 64 of the Customs Code  was void. This has been 
followed by some courts of appeal (see eg. Papeete 3 March 2011 in the case “See 
Adler” ).   

 
- In contrast to this, in the case “Lady Sunshine” (Cass.Crim. 11 January 2006) the 

criminal chamber of the Cour de Cassation held that the visit of the yacht was 
governed by article 60 to 63 of the Customs Code like any other vessel, so that a Court 
order was not required. There were some peculiarities in the facts surrounding this 
case: the yacht was in transit and the Customs officers found a substantial amount of 
weapons on board and believed that a crime was in the course of being committed or 
prepared, which entitled them to continue the search without a court order. Here again, 
some appeal courts have followed this precedent (see eg. Aix-en-Provence Court of 
Appeal 23 October 2012 in the case “Mustique”).  

 
The French Supreme Court is currently seized with other similar matters, so hopefully this 
issue may be clarified in the near future.  
 
In our view it is wrong for a yacht to be treated otherwise than as a home and should 
therefore be protected by the same rules which apply to residential premises ashore. On land 
a clear distinction is made between a home and other types of premises : for example it is 
possible to enter and search business premises (office, warehouse, etc) without a court order, 
but if part of those premises are also residential then entry and search is not permitted 
without prior authorization from the court (article 63 ter of the Customs Code). In another 
example it was held that a vehicle could be searched without a court order, but if that vehicle 
is a camper or caravan then it must be treated as a residence, for which a court order is 
required.  
 
This issue is currently the subject of a priority question put before the Constitutional Council 
for a ruling as to whether or not articles 60 to 63 of the Customs Code fail to comply with 
fundamental constitutional principles (which include eg. the Declaration of Human Rights 
1789). It will be interesting to see how the Constitutional Council will decide, since in the 
past it has held that the privacy of one’s home is sacrosanct and a fundamental constitutional 
right.  
  
Here again, more to come in a few months’ time …  
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3. Guidelines for masters confronted with a spot check by Customs officers : 

 
The Captain should ask the Customs officers to show him the court order issued by the Juge 
des libertés et de la detention to board and search the yacht. If they do not have a court order 
the master should state that there are persons (crew members, guests) living on board and as 
such the yacht is their residence which cannot be searched without a court order. If the 
Customs officers disagree and go ahead with their search, of course it will be impossible to 
stop them – and definitely unwise to fight !  
 
However at the end of the search the Customs officers must draw up a report called a 
“procès verbal” to be signed by the Captain and the Customs officers. Before signing, the 
Captain should write in English (or his own language) that he has a limited command of the 
French language (if this is the case) and that he believes the search of the yacht without a 
court order to be invalid because it is a private residence, and that the owners reserve their 
rights to have the search declared void.  
 
The owner of the yacht should then seek legal advice with a view to having the search 
declared void by the court.  
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