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The French Commercial Exemption 
 
 
 
 
 

1. Description  
 

The applicable provisions for VAT exemption under French law are: 
 

• article 262-II-3 of the French Tax Code; 
• article 190 of the French Customs Code; and 
• administrative decisions (BOI n°168 of 22 October 2003, and BOD n°6603 of 24 June 

2004) 
 
There are no specific requirements relating to the nationality or residence of the beneficial 
owners. Accordingly the owners may be either EU or non-EU nationals or residents. 
 
It is an “exemption” because under the EU VAT Directive, yachts are classified as pleasure 
vessels regardless whether or not they carry out chartering activities. However the French Tax 
and Customs authorities have decided to classify yachts as commercial vessels if they comply 
with the following three requirements: 
 
• The vessel must be registered as a commercial yacht, and this status must appear on the 

registration documents. 
 
• The vessel owners must employ a permanent crew on board. While the  

vessel is laid up, at least one of the registered crew members must remain on board on full 
pay. 

 
• The yacht must be used exclusively for commercial purposes, ie. under a charter 

agreement. The BOD n°6603 of 24 June 2004 provides as follows : "In order to facilitate 
inspection, users of the vessel are required to keep a copy of the agreement on board and 
to enter details of the agreement in the log book (duration of the charter, name of the 
charter or charterers)". It also provides that the vessel may be used by one or more of her  
beneficial owners but only under a charter agreement and on condition that  
freight is paid at the market rate. However the vessel must be hired out to  
genuine third parties on a regular basis and may not be used only by her  
beneficial owners. 

 
The French Commercial Exemption offers the following advantages: 
 

• The yacht is not subject to the Temporary Admission (TA) Regime 
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• Non-EU yachts can be customs cleared without paying VAT upon importation into the 
EU 

• Duty-free fuel supplies 
• VAT exemption on supplies of goods relating to the yacht (regardless of the vessel’s 

flag), on supplies of services (repairs or refit) and on charters. 
 

2. Recent legal changes  
 
Since 2004 there have been two important developments :  
 

a) the new requirement of “navigation on the high seas”  
 

The EU Commission decided on 18 March 2010 that the conditions of the French 
Commercial Exemption did not comply with the provisions of Article 148 of the VAT 
Directive in that: 
 

• not all vessels used for commercial purposes are entitled to the VAT exemption. 
 

• the French Commercial Exemption should have restricted qualification for VAT 
exemption to vessels used for navigation “on the high seas”. 

 
Consequently, article 262 of the French Tax Code was amended by a statute on 22 December 
2010 so that now in order to qualify for the VAT exemption a commercial vessel must be 
used for navigation “on the high seas”.  
 
Unfortunately, this statute does not define the term “high seas”. However there is some 
guidance published by the French Tax Authority (BOI n°3A-1-05 of 24 January 2005) which 
defines “high seas” as being the sea beyond the limit of territorial waters (ie. more than 12 
nautical miles from the coast). 
 
But this statute of 22 December 2010 does not in fact implement this new requirement. Indeed 
on 22 February 2011 the French Tax Authority published a formal decision explaining that 
the VAT exemption in article 262 of the French Tax Code is available to commercial vessels 
which satisfy the three requirements laid down in their earlier administrative note of 24 June 
2004 (BOD n°6603 dated 24 June 2004). 
 
In other words, the French Tax Authorities have not changed their position to comply with the 
statute of 22 December 2010. 
 
The EU Commission therefore lodged a claim against France on 26 April 2012 before the 
ECJ. By a judgment issued on 21st March 2013, The ECJ found that France did not comply 
with the provisions of article 148 of the VAT Directive 2009/112 in that the exemption was 
not restricted to vessels navigating on the high seas.  
 
The ECJ did not suggest or lay down any criteria whereby a vessel is deemed to be used for 
navigation on the high seas. This implementation was left to Member States. However the 
ECJ stated that the exemption applies to commercial vessels “effectively” and not 
“exclusively” dedicated to navigation on the high seas.  
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This subtle distinction appears to suggest that this exemption could simply be amended so that 
certain yachts could still qualify.    
 
For example, one way to meet the “high seas” criterion would be to introduce a system for 
ships similar to that which currently applies to aircraft : airline companies are currently 
entitled to certain services free of VAT (supplies, repairs, maintenance, chartering, etc) if at 
least 80% of the activities of their aircraft takes place abroad. With the use of AIS systems it 
is now easy to calculate the percentage of time a yacht spends sailing in international waters. 
Whilst 80% of international flying time is relatively easy for aircraft to achieve, this 
percentage would of course be too onerous for most yachts to spend in international waters. It 
would be sufficient if our legislators or tax authorities were to provide for a suitable and 
specific percentage of the yacht’s sailing time to be spent “abroad”.  
 
 
So, for the time being at least, commercial yachts in French waters are still protected by the 
French Tax Authority’s decision of 22 February 2011, but this could suddenly change.  
 
New rules are expected to be made in the next few weeks.  
 
 

b) The “Bacino” precedent 
 
In its judgment of 22 December 2010 in the case “Bacino” the European Court of Justice held 
that: 
 

“A rticle 15 of Sixth Council Directive 77/388/EEC of 17 May 1977 (...) must be 
interpreted as meaning that the exemption from value added tax provided for by all 
provisions does not apply to services consisting of making a vessel available, for 
reward, with a crew, to natural persons for purposes of leisure travel on the high 
seas”. 
 
“ In order for such a hiring service to be capable of exemption under that provision, 
the lessee of the vessel concerned must use it for an economic activity.” 

 
In other words, VAT is payable on the charter hire (whether or not the yacht is used on the 
high seas) when the charterers are private individuals who are chartering the vessel for leisure. 
 
I would therefore recommend that the owners should charge and collect VAT (at the French 
VAT rate if this is where the services are provided) or at least require the charterers to provide 
a guarantee in respect of any potential claim for VAT by the French Tax Authorities. 
 
It might be possible to escape liability to VAT if the yacht is chartered to a company and the 
purpose of the charter is eg. an “incentive”  trip for its employees.  
 
To conclude: 
 
The recent legislative changes to the French Commercial Exemption and the ECJ ruling in the 
“Bacino” show that it might become increasingly difficult for yacht owners to qualify for 
VAT exemptions. 
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In view of these developments which restrict qualifying VAT exemptions, yacht owners 
might wish to consider changing the status of their vessels to private yachts if income from 
hire is not their primary purpose. The yacht could then be sold to a non-EU company, 
exported, and re-imported with temporary importation status. Provided the end-owners are 
also non EU residents, the owners would thus escape liability for VAT on the value of the 
yacht but would have to pay VAT on supplies and services to the yacht. Her length of stay in 
EU waters would also be limited to 18 months at a time.  
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