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DECISION OF THE SECRETARY GENERAL ON BEHALF OF THE COMMISSION 
PURSUANT TO ARTICLE 4 OF THE IMPLEMENTING RULES TO REGULATION (EC) 
N° 1049/20011 

Subject: Your confirmatory application for access to documents under 
Regulation (EC) No 1049/2001 - GESTDEM 2016/6232 

Dear Mr Piras, 

I refer to your email of 16 December 2016, as clarified by your email of 16 
January 2017, in which you submit a confirmatory application in 
accordance with Article 7(2) of Regulation (EC) No 1049/2001 regarding 
public access to European Parliament, Council and Commission 
documents2 ('Regulation 1049/2001'). 

1. SCOPE OF YOUR REQUEST 

In your initial application of 7 November 2016, addressed to the 
Directorate-General for Mobility and Transport (DG MOVE), you 
requested access to the Report on the Inspection of the Maritime 
Education, Training and Certification System of Italy prepared by the 
European Maritime Safety Agency (Visit dates 26 Nov-7 Dec 2007). 



The Commission has identified the relevant document which contains an 
analysis of Italy's implementation of Directive 2001/25/EC of the 
European Parliament and of the Council of 4 April 2001 on the minimum 
level of training of seafarers3, as recast by 
1 2 3 

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIË - Tel. 
+32 22991111 

http://ec.europa.eu/dgs/secretariat_general/ E-mail: sg-acc-doc@ec.europa.eu 

�
Official Journal L 345 of 29.12.2001, p. 94.  
Official Journal L 145 of 31.5.2001, p. 43.  
Official Journal L 136 of 18.5.2001, p. 17, ('Directive 2001/25'), subsequently amended 
by several directives. 

�  �  
Directive 2008/106/EC of the European Parliament and of the Council of 
19 November 2008 on the minimum level of training of seafarers. 4 

In its initial reply of 15 December 2016, DG MOVE refused to grant 
access to the document in question on the basis of the exception provided 
under Article 4(2), third indent of Regulation 1049/2001 for the protection 
of the purpose of investigations. 

Through your confirmatory application you request a review of this 
position. You underpin your request with detailed arguments, which I will 
address in the corresponding sections below. 

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION 1049/2001 

When assessing a confirmatory application for access to documents 
submitted pursuant to Regulation 1049/2001, the Secretariat-General 
conducts a fresh review of the reply given by the Directorate-General 
concerned at the initial stage. 

Following this review, I regret to inform you that I have to confirm the 
initial decision of DG MOVE to refuse access to the requested report in 
accordance with the exception laid down in Article 4(2), third indent of 
Regulation 1049/2001 which provides for the protection of the purpose of 
investigations, for the reasons set out below. 



Article 4(2), third indent of Regulation 1049/2001 provides that [t]he 
institutions shall refuse access to a document where disclosure would 
undermine the protection of [...] investigations [...] unless there is an 
overriding public interest in disclosure. 

In the Petrie judgment the Court of First Instance5 held that the Member 
States are entitled to expect the Commission to guarantee confidentiality 
during investigations which might lead to an infringement procedure.6 

Moreover, in the LPN judgment7, the General Court acknowledged the 
existence of a general presumption pursuant to which disclosure of 
documents in infringement proceedings in principle undermines the 
protection of the objective of investigations within the meaning of Article 
4(2), third indent of Regulation 1049/2001, as long as these proceedings 
are ongoing. Pursuant to such general presumption, the Commission is 
entitled to presume, without carrying out a specific individual examination 
of each of the documents in a file, that their disclosure will in principle 
undermine the protection of the purpose of investigations pursuant to 
Article 4(2), third indent of Regulation 1049/2001. 

Furthermore, in the Spirlea judgment8, the General Court stressed that the 
element unifying the Court’s reasoning in all of the judgments concerning 
access to documents in 
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investigation procedures in which a general presumption of refusal of 
access was recognised is that access is wholly incompatible with the 
proper conduct of those procedures and is likely to jeopardise their 
outcome.[...] That unifying element is equally applicable to EU Pilot 
procedures, in which a general presumption is, essentially, dictated by the 



need to ensure the proper conduct of such procedures and to ensure that 
their purpose is not undermined. 

The General Court concluded as follows: [s]ince the preservation of 
confidentially during the pre-litigation phase of an infringement procedure 
has been recognised in the case- law, that same confidential treatment is 
justified, a fortiori, in EU Pilot procedures, the sole purpose of which is to 
avoid the lengthier and more complex infringement procedure and, where 
appropriate, the necessity of bringing an action for failure to fulfil 
obligations. [...] Consequently, [...] when the institution concerned invokes 
the exception relating to investigations provided for in the third indent of 
Article 4(2) of Regulation No 1049/2001, it may rely on a general 
presumption in order to refuse access to the documents relating to an EU 
Pilot procedure, that procedure constituting a stage prior to the possible 
formal initiation of an infringement procedure.9 

It results from the above-mentioned case law that for the purpose of 
applying the exception laid down in the third indent of Article 4(2) of 
Regulation 1049/2001, the Commission is entitled to presume, without 
carrying out a specific and individual examination of each of the 
documents forming part of its EU Pilot file, that the disclosure of those 
documents would, in principle, seriously undermine the protection of the 
purpose of ongoing investigations for infringements. 

In this instance, you are requesting access to a report which contains an 
analysis by EMSA of the way in which former Directive 2001/25 which 
was recast by Directive 2008/106 has been implemented by Italy. 

In particular, based on the said EMSA report, the Commission had an 
initiated infringement procedure against Italy. In order to ensure that Italy 
addressed all the shortcomings raised during the infringement procedure, 
the Commission requested EMSA to carry out an additional inspection 
which took place in 2015. Based on the outcome of the most recent 
inspection, the Commission initiated an EU Pilot procedure (namely EU-
Pilot 8443/16) against Italy. 

This pending procedure pertaining to the system of Italy for Standards of 
Training, Certification and Watchkeeping for Seafarers is thus intrinsically 
linked to the requested report. 
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Premature disclosure of this document which forms inherently part of the 
EU Pilot file, at this stage where the investigation is still ongoing, would 
seriously and irreversibly undermine the atmosphere of mutual trust and 
confidentiality between the concerned Member State and the Commission 
which is required for the proper conduct of the procedure in question. 

Consequently, I conclude that the report to which you request access is 
covered at this stage by a general presumption against public disclosure 
pursuant to Article 4(2), third indent of Regulation 1049/2001. 

3. NO OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

The exception laid down in Article 4(2), third indent of Regulation 
1049/2001 must be waived if there is an overriding public interest in 
disclosure. Such an interest must, firstly, be public and, secondly, outweigh 
the harm caused by disclosure. 

In your confirmatory application, you argue that there is an overriding 
public interest in disclosure because thousands of seafarers' lives are going 
to be affected by the effect of that inspection. 

Moreover you contend that your participation to the decision-making 
process of the European Union would be prevented if the European 
Community does not allow citizens of the Member States to access 
documents which affect their lives. 

While I acknowledge the impact of the compulsory courses requirements 
imposed by the Italian Ministry of Transport on many seafarers and 
understand the interest of the latter in understanding their underlying 
reasons, yet, such general considerations cannot provide, pursuant to 
settled case-law, an appropriate basis for substantiating the existence of an 
overriding public interest in disclosure prevailing over the reasons 
justifying the refusal to disclose the documents in question.10 

Nor have I been able to identify any public interest capable of overriding 
the interest protected by Article 4(2), third indent of Regulation 
1049/2001. 



The fact that the requested document relates to an administrative procedure 
and not to any legislative act, for which the Court of Justice has 
acknowledged the existence of wider openness,11 provides further support 
to this conclusion. 
10 Judgment of 14 November 2013, LPN and Finland v Commission, Joined Cases 
C-514/11 P and C- 605/11 P, EU:C:2013:738, paragraph 93. See also Judgement of 16 
July 2015, ClientEarth v Commission, C-612/13 P, EU:C:2015:486, paragraphs 91-93. 
11 Judgment of 29 June 2010, Commission v Technische Glaswerke Ilmenau Gmbh, 
C-139/07 P, EU:C:2010:376, paragraphs 53-55 and 60; Judgment of 29 June 2010, 
Commission v Bavarian Lager, C- 28/08, EU:C:2010:378, paragraphs 56-57 and 63. 
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4. PARTIAL ACCESS 

In accordance with Article 4(6) of Regulation 1049/2001, I have 
considered the possibility of granting partial access to the document 
requested. However, for the reasons explained above, no meaningful 
partial access is possible without undermining the purpose of the 
Commission's investigations, as described above. 

As elaborated by the Court of Justice12, where the documents requested are 
covered by the general presumption referred to in section 2 of this 
decision, such documents do not fall within an obligation of disclosure, in 
full, or in part. 

The above-mentioned case law does not, however, exclude the right of 
applicants to demonstrate that a given document, disclosure of which has 
been requested, is not covered by that presumption13. 

In your confirmatory application, you state that you [...] have the right to 
understand why the Italian ministry of transport want to make compulsory 
courses for Chief Engineers and Masters who have already passed their 
exams and are working in their position for years. 

However, as the Italian Authorities introduced the management-level 
education in 2013 without any recommendation from EMSA or the 
Commission to retroactively introduce the requirement you refer to, the 
requested report does not contain the explanations you seek. 



Therefore, I consider that you do not put forward any evidence capable of 
calling into question the finding that the document in question is covered 
by the general presumption for non-disclosure of documents pertaining to 
ongoing investigations resulting from the exception laid down in Article 
4(2), third indent of Regulation 1049/2001. 

5. MEANS OF REDRESS 

Finally, I would like to draw your attention to the means of redress that are 
available against this decision, that is, judicial proceedings and complaints 
to the Ombudsman under the conditions specified respectively in Articles 
263 and 228 of the Treaty on the Functioning of the European Union. 

Yours sincerely, 

For the Commission Alexander ITALIANER Secretary-General 
12 Judgment of 28 June 2012, Editions Odile Jacob, C-404/10 P, EU:C:2012:393, 
paragraph 133. 

13 Judgment of 29 June 2010, Technische Glaswerke Ilmenau, C-139/07 P, EU:C:
2010:376, paragraph 103. 5 
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